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410 SCOTT v. KITTANN1NG COAL CO. 

RECENT AMERICAN DECISIONS. 

Supreme Court of Pennsylvania. 
SCOTT v. THE KITT ANNING COAL COMPANY. 

A. contracted to deliver to B. 50,000 tons of a certain coal in a year, shipments 
to be at the rate of 6000 tons monthly, at the option of B., he to give notice by the 
25th of each month of his requirements for the succeeding month. Held, that the 
contract was clearly severable. 

Where there has been part performance of a severable contract, and the thing re- 
ceived has been paid for and consumed, the fact that another article was substituted 
for that contracted for, does not give the right to rescind ; the appropriate remedy 
is by set-off or action for damages. 

Evidence of a false statement by the vendor of the cost of the article sold is not 
admissible. 

The plea of non-assumpsit entitles the defendant to prove anything which shows 
that the plaintiff ex aequo et bono ought not to recover. Therefore, in a suit on a 
severable contract for damages for non-acceptance of a portion of the article con- 
tracted to be taken, under the plea of non assumpsit evidence is admissible that, in 
the part performance another article was fraudulently substituted for that contracted 
for, and that the defendant thereby suffered injury, not as a set-off, but to show that 
the plaintiff has no right to recover. 

The same evidence is admissible as tending to show that the plaintiffs were not 
ready and willing to deliver. 

Compensation is the true criterion for damages in actions for breach of contract, 
and is ordinarily attained by taking the difference between the contract price and the 
market price at the time the contract ought to have been fulfilled, but this measure 
is not always sufficient : the true measure in this case considered. 

Error to the Common Pleas No. 1, of Philadelphia county. 

Case, by the Kittanning Coal Company, against J. C. Scott & 
Sons, to recover damages for the breach of a written agreement to 
take and pay for fifty thousand tons of coal. Plea, payment ; to 
which the defendants on the trial added non assumpserunt. 

On the trial, before Biddle, J., the following facts appeared : On 
March 24th 1874, the plaintiffs and defendants had entered into a 
written agreement by which the plaintiffs agreed to deliver on 
board vessels at Greenwich wharves, beginning with March 1874, 
and ending with February 1875, fifty thousand tons of its best run 
of mine bituminous coal, denominated Excelsior Vein, from col- 
lieries in Clearfield county, at $4.60 per 2240 pounds ; shipments 
to be at the rate of six thousand tons monthly, at the option of J. 
C. Scott & Sons ; they to give notice on or before the 25th of each 
month of the requirements for the succeeding month. The plain- 
tiffs proved the making of the contract, and that only eighteen 
thousand thirty-eight and one-half tons of coal had been called for 
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by the defendants ; further that the notices agreed to be given by 
defendants on the 25th of each month had not been given, but that 
the amount delivered had been shipped on orders sent from time to 
time by defendants. On cross-examination of plaintiffs' witnesses, 
it appeared that the plaintiffs, when defendants sent notices as 
above mentioned and when vessels arrived at Greenwich ready to 
load, had bought coal from a neighboi'ing mine in the same vein 
and shipped it to Greenwich ; but they were unable to say positively 
whether any of this coal found its way to defendants' vessels or not, 
as the cars are entirely in the control of the railroad company, and 
on arriving at Greenwich are loaded into any vessel which is ready. 

In their evidence, defendants offered in various forms to show 
that plaintiffs fraudulently substituted other and inferior coal for 
that agreed to be delivered ; that the defendants did not know of 
this, but finding objections made by their customers, inquired of 
plaintiffs, and were assured by them that it was the coal stipulated 
for ; that they accepted and paid for the coal, believing it to be 
what it was represented to be ; and that this fraudulent substitu- 
tion involved them in great loss, and prevented them from selling 
the balance of that contracted for ; to be followed by proof that 
plaintiffs waived the notice on the 25th of each month, and accepted 
in lieu thereof other notices. Objected to, on the ground that there 
was no plea to raise the defence; objection sustained; exception. 

They also offered the same evidence as tending to prove the 
plaintiffs were not ready and willing to deliver the coal stipulated 
for ; objection sustained ; exception. 

The defendants then offered to plead a set-off specially ; objected 
to, on the ground that defendants cannot plead a set-off after plain- 
tiff has closed his case ; objection sustained ; exception. 

The defendants offered to prove that prior to the making of the 
contract sued on, the president of the company stated to defendants 
that the cost of producing the coal was $1.18 ; that this was false, 
as the cost was then only ninety cents, and was known by him to 
be false, and that the contract was made on the faith of this repre- 
sentation ; that the cost of production at that time was a material 
element, as it would enable parties to decide whether they could 
compete successfully with other producers. Objection sustained ; 
exception. 

Defendants offered in evidence various letters from defendants to 
plaintiffs, to show the course of dealing between the parties, and 
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that the stipulation as to notice was waived by plaintiffs. Objec- 
tion sustained ; exception. 

The plaintiffs presented the following point : If the plaintiff 
was competent to deliver coal according to the contract, upon re- 
ceiving notice of the quantity wanted, according to the contract, the 
plaintiff was entitled to recover the amount he would have received 
under the contract if the defendant had received the coal, less the 
cost to the plaintiff of delivering the article, including the royalty 
on the cost. Ans. The law is correctly stated in the point. 

The defendants presented, inter alia, the following points : 4. 
That if the jury find that the plaintiffs fraudulently and surrepti- 
tiously substituted other coal than that contracted for, of inferior 
quality, and that the defendants did not learn the fact till after the 
coal so delivered had been sold to their customers and consumers, 
and that the substitution was made to the extent of thousands of 
tons, and with the intent to defraud the defendants, such substitu- 
tion would entitle the defendants to repudiate the contract and 
decline to accept any further deliveries from plaintiffs themselves. 
Ans. That proposition I negative in this particular suit. 

5. That if the plaintiffs are entitled to recover at all, it must be 
because the defendants failed to take the coal at the times at which 
they should have taken it, and if so entitled, the measure of 
damages is the difference between the contract price and the market 
price at the times at which the defendants should have taken it 
under the contract. Ans. As I have already said, I do not think 
that that is the true measure of damages. I think the true measure 
is (as in answer to plaintiff's point). 

Verdict for plaintiffs for $20,864.88, of which a remittitur of 
$3531.80 was subsequently filed, and judgment thereon. The 
defendants took this writ, assigning for error, inter alia, the rulings 
on the evidence as above given and the answer to the points. 

Samuel Dickson and J. Q. Bullitt, for plaintiffs in error. 

A. Sydney Biddle and R. 0. McMurtrie, for defendants in error. 

The opinion of the court was delivered by 

Trunkey, J. — The Kittanning Coal Company agreed to deliver 
on board vessels at Greenwich wharves, fifty thousand tons of its 
best run of mine bituminous coal, denominated Excelsior Vein, from 
collieries in Clearfield county, commencing with March 1st 1874, 
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and ending with February 1875, at the rate of six thousand tons 
monthly, at the option of John C. Scott & Sons, they giving notice 
on or before the twenty-fifth day of each month of their require- 
ments for the succeeding month. Scott & Sons agreed to furnish 
vessels for and receive the above stated quantity of coal, and make 
payment therefor, at thirty days from date of each bill of lading. 
That the contract was not entire, but severable, is obvious (Lucesco 
Oil Co. v. Brewer et ah, 16 P. F. Smith 351 ; Morgan et al. v. 
MeKee, 27 Id. 228). The company delivered and Scott & Sons 
received under this contract eighteen thousand and thirty-eight and 
one-half tons of coal. This must be taken as an uncontroverted 
fact. The defendants affirm it. The plaintiffs proved it in the 
first breath of their testimony; repeated it, and added that this 
suit was brought to recover the damages sustained by the company 
by the neglect of Scott & Sons to take (or rather call for when the 
amount would have been readily supplied) the balance of the fifty 
thousand tons at the price named in the contract (see their history 
of the case), and in their declaration aver that they " have done all 
things on their part required by the said agreement to be done, and 
were always ready and willing to deliver coal pursuant to their said 
contract to said defendants, and although said defendants did accept 
and pay for a small quantity of said coal, to wit, ten thousand tons, 
yet they, the said defendants, did not, nor would not, during the 
term of the said agreement, receive the residue of said coal." 

During the whole time for delivery and receiving of the coal, the 
defendants gave no notice on or before the twenty-fifth of any 
month, of their requirements for the succeeding month. Deliveries 
were made, from time to time, as called for, beginning in March 
and ending in October. This also both parties affirm. 

It was the duty of the defendants to make the calls for the coal, 
not exceeding six thousand tons per month, and receive the same, 
so as to permit delivery of the fifty thousand tons within the time 
limited. Nothing in the offers of testimony for the purpose of 
showing a waiver of the requirements as to notice would warrant a 
jury in finding that the defendants were relieved from making calls 
so that the plaintiffs could deliver the coal within the terms of the 
contract. What matters it whether proof were received of a course 
of dealing, showing a waiver of notice on the twenty-fifth day of 
each month, when the fact was already patent and undeniable, that 
no coal was delivered or received without notice, and that such 
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notice never was given on that date, but on such dates as suited 
defendants' convenience ? The rulings upon those offers were not 
erroneous. 

When notice was given to the plaintiffs, if they were bound to 
deliver at all in pursuance thereof, they were bound to deliver the 
very coal designated by the contract. They could not lawfully 
substitute any other without defendants' consent, and defendants 
could have refused any other coal, whether inferior or superior, for 
they were entitled to the specified article. If the plaintiffs stealthily 
substituted inferior coal, they perpetrated a fraud upon defendants 
for which they are answerable. If authority were wanting for the 
foregoing, it is in the cases cited by defendants, but it is not gain- 
said. It is contended by defendants that if fraudulent substitution 
of coal was made in the delivery, they may now rescind the con- 
tract. The cases cited, we think, do not rule this. Where a 
servant or laborer claims wages, a physician or attorney fees, an 
agent or trustee commissions, fidelity lies at the bottom of the ser- 
vice, the breach whereof forfeits right of compensation. If two 
have an executory contract, and one colludes with the other's agent 
respecting its performance, or if in an agreement for sale, the price 
to be paid by C, one party bribes C, the wrongdoer shall not 
profit by his turpitude, nor by the agreement itself. In a sale and 
delivery of goods there is not such relation of trust and confidence 
as where one does service for another, and in delivery of a similar 
but different article there may be no fraudulent intent, and if there 
be, it is not of so heinous a nature as bribing a referee or corrupt- 
ing the other's agent. True, a fraudulent delivery of one article 
for another authorizes rescission of an entire contract — perhaps 
would of a severable one, but not after the goods had been accepted, 
paid for, and consumed. Rescission is one form of remedy for a 
defrauded party which generally he may exercise upon discovery 
of the fraud, though he cannot wholly restore, and if the fraud be 
not discovered in time for that remedy, another remains whereby 
he may recover damages. This contract was severable, and the 
coal delivered was paid for and used by defendants. They can 
restore nothing. They never notified plaintiffs that they would 
receive no more coal for their default in performance. We are not 
convinced that there was error in holding that the appropriate 
remedy for the alleged fraud, discovered at the trial, was by set-off 
or action for damages. 
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The pleas were " payment" and " non-assumpserunt." During 
the trial defendants moved to amend by pleading set-off specially, 
which was denied. Had notice been given under the plea of pay- 
ment, the set-off could have been proved with like effect as if 
specially pleaded, and, consequently, the motion was really for 
leave to then give notice of special matter. Whether to allow it 
was in the discretion of the Court of Common Pleas. The case 
was not brought within the Act of 1806, which permits a defendant 
to " alter his plea or defence, on or before the trial of the cause." 
The rights of defendants under that act are well settled by Lewis, 
J., in Yost v. My, 11 Harris 327. 

Error is assigned to the rejection of evidence of a false statement 
of the president of the company as to the cost of placing coal on 
board vessels at Greenwich, made in negotiations for the contract. 
An action for deceit for fraudulent misrepresentation by the vendor 
of the price he had paid, or of the price he had been offered, for the 
subject of the contract, cannot be sustained : Hemmer v. Cooper, 8 
Allen 334 ; Davis v. Meeker, 5 Johns. 354. The defendants rely 
on Krumbhaar v. Birch, 4 Weekly Notes of Cases 144, and Short 
v. Stevenson, 13 P. F. Smith 95, as ruling the point in their favor. 
The former is where one sold his right, title and interest in a patent 
right, for territory including Philadelphia, representing that he 
owned half the patent-right, whereas he had before sold his whole 
interest for Philadelphia ; and the latter where one purchased land 
for himself and associates, and pretended to his associates that he 
had paid $12,000 for it, when he had only paid $6000. 

These decisions do not touch the question, Is it a fraud for a 
vendor to misstate the cost or price of the article he is selling ? The 
legal answer seems as well settled as the moral one, though they 
are dissimilar, and this assignment is not well taken. 

By the plea of non assumpsit the defendant puts the plaintiff on 
proving his whole case, and entitles himself to give in evidence any- 
thing which shows that at the time the action was commenced the 
plaintiff had no right to recover : Heck v. Shener, 4 S. & R. 248. 
That action was for housekeeper's services and for goods sold, and 
it was held that under the plea, evidence was admissible that the 
plaintiff had embezzled goods of defendant, not as a set-off, but to 
defeat the action. " As to the objection of the plaintiff being taken 
by surprise, it is no greater surprise than when, under the same 
plea, the defendant gives in evidence a release, infancy, or cover- 
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ture. Neither do I think there is much force in the other objec- 
tion, that the matter of the evidence is not a liquidated debt or 
demand. If it is of sufficient magnitude to bar the plaintiff's 
action, there will be no need of going into calculations. But if not 
sufficient for that purpose it is as easy for the jury in this action to 
ascertain the amount to be deducted from the plaintiff's demand as 
it is for the jury in an action to be brought by the defendant against 
the plaintiff to ascertain the amount of his damages." Per Tilgh- 
man, C. J. Under this plea the defendant may show that the 
plaintiff is an insolvent debtor and the cause of action vested in his 
trustees ; that the plaintiff accepted goods at another place than 
that mentioned in the contract ; a former recovery ; that the work 
for which the plaintiff claims was done in an unworkmanlike 
manner : Kennedy v. Ferris, 5 S. & R. 393 ; Scott v. Province, 1 
Pitts. 189 ; G-ilchrist v. Bale, 8 Watts 355 : Q-aw v. Wolcott, 10 
Barr 43. In Falconer v. Smith, 6 Harris 130, it was held that in 
an action on notes given for machinery it was competent for the 
defendant to prove that when the agreement was made the plaintiff 
warranted the machinery to be of a certain quality, and that the 
warranty had failed, though the notes were given several months 
after the date of the agreement. The plea of non-assumpsit " enti- 
tles the defendant without prior special notice, to give evidence of 
anything which shows ex aequo et bono the plaintiff ought not to 
recover. This is emphatically true of matters of defence springing 
from or immediately connected with the transaction sued on, and 
impeaching the consideration of the contract averred by the plain- 
tiff. * * * It is true that under our more recent decisions 
unliquidated damages for a breach of warranty may be averred as 
matter of set-off, and then a special plea or notice would be neces- 
sary ; but as was justly observed in Sadler v. Slolaugh, 3 S. & R. 
388, a breach of warranty may, at the option of the defendant, be 
reserved as the foundation of a separate action, or set up as a 
defence going to the consideration of the assumpsit sued on." Per 
Bell, J. In various forms the defendant offered to prove that the 
plaintiffs fraudulently substituted inferior coal from other mines for 
that which they had contracted to deliver, and concealing this fact, 
delivered the inferior article in part performance of the contract ; 
that the defendants did not know at the time of such deliveries that 
the coal was of this inferior character ; that finding objections made 
by their customers they inquired of plaintiffs and were assured by 
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them that the coal delivered was of the kind stipulated, and they 
accepted and paid for the same as part of the coal mentioned in 
the contract, believing it to be such ; and that this fraudulent sub- 
stitution involved the defendantsin great loss, prevented them from 
making sales of the balance of the coal mentioned in the contract, 
and disabled them from receiving the same. At present it must be 
taken as if they had the testimony at hand to establish the facts in 
the offers. Had it been received it might have availed as a com- 
plete defence. The matter was immediately connected with the 
transaction which is the basis of this suit ; it shows a wilful injury 
in the performance of part of a contract by the plaintiffs, upon 
which they claim damages because the defendants failed to perform. 

By the settled law of this state the offered testimony was admis- 
sible under defendants' plea of non-assumpserunt, not to prove a 
set-off, but to prove that the plaintiffs had no right to recover. 
Besides, it was again specially offered as tending to prove that 
the plaintiffs were not ready and willing to deliver the coal stipu- 
lated in the contract. Why was it not admissible for this purpose ? 
If the company pretend they were always ready and willing to 
perform, is it not evidence in rebuttal that when called on for coal 
they gave it from other mines ? Slight it may be in the opinion of 
the court, but its weight was for the jury. We are of opinion 
there was error in rejecting these offers of testimony. 

The only remaining assignments we shall notice relate to the ques- 
tion of damages. We think the instructions of the learned judge cor- 
rect, except in not considering the value of the coal in plaintiffs' 
hands ; but it seems his attention was not directed to this, and we 
would pass it were the cause not to be tried again. Compensation 
should be the criterion in this as in other actions for breach of con- 
tract. Most frequently the simple rule, that the measure of damages 
is the difference between the contract price and the market price at 
the time the contract ought to have been completed, gives the in- 
jured party a fair recompense for his loss. In a case like this, that 
would be inadequate. Had the plaintiffs mined and stocked so 
large- a quantity of coal the loss in increased handling, waste, and 
the like would not be covered by the difference between the market 
and contract price, to say nothing of the improbability of finding a 
market for the coal. The contract did not require them to mine 
and stock, it was enough if they were competent to deliver the coal 
according to contract, that is, had their mines in order, the miners, 
Vol. XXVIII.— 53 
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and all necessary means to mine and deliver the coal, and were pre- 
vented by default of defendants. In such case nothing short of 
the value pf the contract would be a compensation. That would be 
determined by deducting from the contract price the cost of delivery, 
including the royalty and the value of the coal as it remained in 
place. Possibly the coal in the opened mines, in working order 
and with large capacity at the time the contract should have been 
performed, was of no value to the vendors. It may have been 
worth nothing above the royalty. Unless it was worthless as it 
remained in place, the property of the plaintiffs, they ought not to 
recover the difference between the contract price, and the sum of 
the cost of delivery and royalty. 

Judgment reversed and a venire facias de novo awarded. 



The questions involved in the forego- 
ing case are very interesting, and it 
might be instructive to see what princi- 
ples of law the courts have established 
in the older as well as in the more recent 
cases, under somewhat analogous cir- 
cumstances. 

The principles of law in the above 
case are four: (1) Severable contracts 
and their rescission. (2) The admissi- 
bility of the evidence of false statements 
of the vendor. (3) The question of 
pleading ; -non assumpsit, the Pennsylva- 
nia plea of set-off, &c. (4) The mea- 
sure of damage. 

1 . Severable Contracts. — The 
criterion for determining whether a con- 
tract is entire or severable, is stated by 
Mr. Parsons thus: "If the part to be 
performed by one party is expressed by 
several and distinct items, and the price 
to be paid for them is apportioned to 
each item to be performed, or is left 
to be implied by law, such a contract 
will generally be held to be severable :" 
2 Pars, on Con. 29, 31. Judge Wash- 
ington, said: "Where an agreement 
embraces a number of distinct subjects 
which admit of being separately executed 
and closed, it must be taken distribu- 
tively, each subject being considered as 
forming the matter of a separate agree- 
ment after it is closed : ' ' Perkins v. Hart, 



11 Wheat. 237, 251. " It seems, there- 
fore, that if by operation of law," 
(Sichels etal. v. Pattison, 14 Wend. 
257,) " or by the terms of an agreement, 
certain sums become due upon perform- 
ance of certain separate parts of the work , 
the consideration then is severable, and 
distinct assumpsits arise, and an action 
for such particular sums may be main- 
tained on performance of such parts of 
the work:" Wallace's note to Cutter v. 
Powell, 2 Sm. Lead. Cas. 45, 5th Amer 
ed. In Lucesco Oil Co. v. Brewer, 66 
Penn. St. 351, 354, plaintiffs cov- 
enanted to advance the defendants 
$75,000, for the purchase of materials 
for refining oil ; they also undertook to 
act as agents to make guaranteed sales 
for the company, ' ' in consideration of 
the advances to be made under this 
agreement and services rendered in 
making sales and guaranteeing the 
same," the defendants agreeing to 
execute a mortgage conditioned for the 
payment of advances, and to pay a 
commission of two and a half per cent. , 
and they were to have the option of 
continuing the arrangement for another 
year. Held, that plaintiffs could recover 
for their advances though guilty of 
various breaches of their covenants in 
regard to the renewal of the contract 
and advances under it. 



SCOTT v. KITTANNING COAL CO. 



419 



In Ligget v. Smith, 3 Watts 332, Gib- 
son, C. J., said : "Previous to the deci- 
sion in Boone v. Eyre, 1 H. Bl. 273, n. A., 
it must have been taken that nothing else 
than an entire performance of a mutual 
covenant would entitle the party to his 
action for a breach on the other side. 
In that case, however, a more reasonable 
and just rule was adopted by which a 
mutual or independent covenant which 
goes to but a part of the consideration 
on both sides, and whose breach may be 
compensated in damages, is to be treated 
exactly as if it were separate and inde- 
pendent." This was a covenant by 
which plaintiff had contracted to build 
the brick work of a warehouse for 
defendant and had failed, in part, so as 
to make the building not so strong as 
was stipulated. The building was used 
after erection. Held, that the defect 
did not go to the whole consideration. 

In Morgan v. Me.Kee, 77 Penn. St. 
228, defendant bought four thousand 
barrels of oil, by means of eight similar 
papers of the same date, each for the 
delivery of five hundred barrels on the 
last day of consecutive months, payment 
to be made on each delivery. Held, a 
divisible contract, and that evidence was 
inadmissible of an agreement at time 
of purchase that the contract was entire, 
and that the writings were executed 
on that footing, and Williams, J., said : 
"If the contract, as offered to be shown, 
had been incorporated into one instru- 
ment or paper, instead of eight, as 
executed by the parties, the evidence 
proposed to be given would have con- 
stituted no defence to the action." See 
also Quinlan v. Davis, 6 Whart. 175; 
Lippincott v. Low, 68 Penn. St. 317 ; 
Obermyer v. Nichols, 6 Binn. 159. In 
the principal case the court held the 
contract to be clearly severable. 

' ' A contract in general cannot be 
rescinded in tolo by one of the parties, 
where both cannot be placed in the 
identical situation which they accepted 
when the contract was made. And, 



accordingly, where one party has derived 
some advantage from the other party, 
having to some extent performed the 
contract, the general rule is that the 
agreement shall stand and that the de- 
fendant must perform his part thereof, 
and seek compensation in damages for 
the plaintiffs default:" Chit, on PI., 11 
Amer. ed., 1091-92. 

In the principal case part of the coal 
had been delivered, under the contract, 
and paid for, and the court held that the 
contract could not be rescinded. But 
if there had been an acceptance and a 
delivery of part and no payment, there 
could be even then no rescission. The 
point was decided in Boone v. Eyre, 1 
H. Black. 273, note A. There, plaintiff 
had covenanted to convey a plantation 
with a stock of negroes upon it, and also 
that the plaintiff was lawfully possessed ; 
had a good title, and that the defendant 
should quietly enjoy. Defendant pleaded 
that the grantor was not legally possessed 
of the negroes on the plantation, and so 
had not a good title to convey. The 
Court of Queen's Bench held the plea to 
be ill, adding that if such a plea were 
allowed to stand, any one negro not 
being the property of the grantor would 
bar the action ; see also Duke of St. 
Albans v. Shore, 1 H. B. 279 ; Campbell 
v. Jones, 6 Term Rep. 570. 

Sergeant Williams laid down this rule 
in his notes to Pordage v. Cole, I Saund. 
Rep. 320, and the proposition has prob- 
ably not ever been doubted since. 

In Hunt v. Silk, 5 East 449, a lessor 
agreed to let his house, the lessor to 
repair and execute the lease within ten 
days, but the lessee was to have imme- 
diate possession to execute a counter 
part and to pay the rent and sum of 10/. 
down. The money was paid, but the 
landlord neglected to make repairs or 
execute the lease within the period of 
ten days ; the lessee remained in pos- 
session. Held, that the latter by quitting 
the house could not rescind the contract 
and recover money paid down, but could 
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only declare for a breach of the special 
contract ; for one party cannot rescind a 
contract, unless both parties can be put 
in statu quo, as before the contract. 
The court said : "If the plaintiff might 
occupy the premises two days beyond 
the time when the repairs were to have 
been done and the lease executed, and 
yet rescind the contract, why might he 
not rescind the contract after a twelve- 
month on the same account ? This ob- 
jection cannot be got rid of ; the parties 
cannot be put in statu quo." 

In Oxeadah v. Wetherell, 9 B. & C. 
386, a vendor agreed to deliver two 
hundred and fifty bushels of wheat at a 
specified time, but had only delivered 
one hundred and thirty bushels after the 
time mentioned for the delivery of all. 
The vendor brought an action of as- 
sumpsit for the wheat delivered. It 
was argued that the contract being entire, 
there could be no recovery on it. Held, 
that even if the contract were entire, the 
time for completing the contract being 
expired before suit brought, there was 
an action for the wheat actually deliv- 
ered, though the jury found the contract 
to be entire for the whole amount. 
"If," said Lord Tenterden, C. J., 
" the rule contended for were to prevail, 
it would follow that if there had been a 
contract for two hundred and fifty bushels 
of wheat, and two hundred and forty- 
nine had been delivered to and retained 
by the defendant, the vendor could not 
recover because he had not delivered 
the whole," and Pakke, J., said : 
' ' Where there is an entire contract to 
deliver a large quantity of goods, con- 
sisting of distinct parcels, within a spe- 
cified time, and the seller delivers part, 
he can, before the expiration of the time, 
bring an action to recover the price of 
that part delivered, because the purchaser 
may, if the vendor failed to complete his 
contract, return the part delivered. But 
if he retained the part delivered, after 
the seller has failed in performing his 
contract, the latter may recover the 



value of the goods which he has so de 
li vered. ' ' 

In Withers v. Reynolds, 2 B. & Ad. 
882, the defendant agreed to supply the 
plaintiff with straw at the latter's prem- 
ises, at the rate of three loads a fortnight, 
during a specified time ; and the plain- 
tiff agreed to pay 33s. per load for 
each load so delivered ; after the straw 
had been for some time delivered the 
plaintiff refused to pay for the last 
load delivered, and insisted in always 
keeping one payment in arrcar. It was 
held that the defendant might rescind as 
to future deliveries, on the ground that 
what plaintiff said substantially amounted 
to a refusal to pay for all future loads, 
and Patteson, J., said, that if plaintiff 
had merely refused to pay for one load 
that of itself would not have been an 
excuse for the defendant in delivering 
no more straw. See also Fillieul v. 
Armstrong, 7 Ad. & E. 557. 

In Franklin v. Miller, 4 Ad. & E. 
599, the plaintiff agreed to settle de- 
fendant's debts and to advance him a 
pound a week until that was done ; in 
consideration of which plaintiff agreed 
to repay all sums advanced him, and to 
pay plaintiff 40/. a quarter till the debt 
should be fully settled. The breach 
was that several sums of 40/. were in 
arrear. Plea. That as to two of the 
sums of 40/., the plaintiff had omitted 
to pay some of the defendant's debts, 
and had not paid the pound a week, 
wherefore the contract was rescinded. 
Held, that the plea was bad, and Den- 
man, C. J., said, "that the defendant 
had no right to treat the contract as 
rescinded. That is illustrated by the 
judgment of Patteson, J., in With- 
ers v. Reynolds (ante);" and Little- 
dale, J. , said , " It is a clearly recog- 
nised principle that if there is only a 
partial failure of performance by one 
party to a contract, for which there may 
be a compensation in damages, the con- 
tract is not put an end to. " 

In Morton v. Tibbett, 15 A. & E. (N. 
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S.) 428, defendant had purchased wheat 
of the plaintiff by sample and directed 
that the bulk should be delivered on the 
next day to a carrier named by himself, 
who was to convey it to a certain town. 
Defendant took the sample with him. 
The next day the bulk was delivered to 
the carrier, and defendant, without see- 
ing it, resold it by the same sample, and 
the carrier took it to the sub-vendee, 
who rejected it as not corresponding 
with the sample. Defendant then repu- 
diated the contract with plaintiff. The 
contract was made on the 20th of August, 
and note given to plaintiff on August 
30th. Held, that there was evidence to 
justify the jury in finding that the buyer 
had accepted the goods, and received the 
same, so as to take the case out of the 
Statute of Frauds ; and further that the 
defendant could not, after such accept- 
ance, repudiate the contract, though the 
goods were not those contracted for, and 
though there had been an offer to return 
the goods as soon as it was found what 
they were, and before any had been used. 
In Blackburn v. Smith, 2 Ex. Rep. 
783, the owner of land agreed to sell it, 
the vendee to have immediate possession, 
the vendor to furnish a fully satisfactory 
title ; all objections to be waived, not 
made by the purchaser within a month 
after the delivery of the abstract. No 
objection was made, and vendee paid de- 
posit and took possession. Vendee then 
brought suit for breach of contract in not 
furnishing a sufficient abstract, also for 
the deposit money he had paid down, 
alleging that he rescinded the contract. 
field, that as no objection was made 
within the (thirty days) proper time, 
the abstract was good. Held, further, 
that plaintiff could not rescind the con- 
tract, as possession of the land had been 
taken, and the parties could not be placed 
in statu quo. In this case, Parke B., 
said, " Further, we think, on the prin- 
ciples of Hunt v. Silk, inasmuch as the 
plaintiffs had the possession of the pro- 
perty and the parties could not be placed 



in statu quo, the count for money had and 
received cannot be maintained, supposing 
that the defendant had been guilty of a 
breach of contract subsequent to the de- 
livery of the abstract, we have not now 
to decide whether such a breach has been 
committed; if it was, the plaintiff's 
remedy was on the contract." 

In Brandt v. Lawrence, 1 Q. B. D. 
344, plaintiff, by two similar contracts, 
had agreed to ship to the defendant forty- 
five hundred quarters of Russian oats by 
each " shipment by steamer or steam- 
ers, during February." In accordance 
with the terms of the contract, they ship- 
ped on board of one steamer forty-five 
hundred and eleven quarters to answer 
the first contract, and eleven hundred 
and thirty-nine quarters on the same 
steamer to answer the second. They 
subsequently shipped, but not in time, on 
board another, enough to complete the 
second contract. Held, upon action 
brought against the defendant for refus- 
ing to accept the eleven hundred and 
thirty-nine quarters, in part fulfilment 
of the second contract, that the plain- 
tiffs could recover, notwithstanding that 
the contract had only been performed in 
part, and that as to the residue the ship- 
ment was too late, and Mellish, L. J., 
observed, "I think the legal inference is 
that it was intended that the shipment 
should be made in different parcels, and 
that the purchaser was bound to accept 
them as they came, if they were in time. 
He was not entitled to wait in order to 
see whether the whole was in time. 
Suppose one of the ships had been lost at 
sea ? It surely could not have been in- 
tended that the purchaser would have 
been entitled to reject the whole on that 
ground." 

In Freeth v. Burr, Law Rep. 9 C. 
P. 213, the defendant contracted to sell 
to the plaintiffs two hundred and fifty 
tons of pig iron at 56s. per ton ; half to 
be delivered in two, remainder in four 
weeks ; payment in cash four days after 
delivery of each parcel. The delivery 
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of the first one hundred and twenty-five 
tons was not completed hy the defendants 
for nearly six months, and the plaintiffs 
who had made urgent calls for delivery 
during this time, refused to pay for this 
parcel, while retaining the iron, alleging 
a right to set off the loss they had sus- 
tained from being obliged to procure 
other iron in consequence of the defend- 
ant's default, but they still urged the de- 
livery of the second parcel. Defendants 
treated the refusal to pay for the first 
parcel as a breach of contract, and re- 
fused to deliver any more. Held, that 
the mere refusal to pay for the first par- 
cel, the price not being ultimately paid 
till after an action had been brought, did 
not warrant defendants in abandoning 
the contract, and plaintiffs were entitled 
to damages for non-delivery of the sec- 
ond parcel. 

In this case the chief justice referred 
to the case of Hoare v. Rennie, 5 Hurlst. 
& N. 19, which was somewhat doubted 
in Simpson v. Crippin, and said, "Non- 
payment on the one hand, or non-de- 
livery on the other, may amount to such 
an act, or may be evidence for a jury of 
an intention wholly to abandon the con- 
tract and set the other party free. That 
is the true principle on which Hoare v. 
Rennie was decided, whether rightly or 
not upon the facts, I will not presume to 
say. Where by the non-delivery of part 
of the thing contracted for the whole ob- 
ject of the contract is frustrated, the 
party making default renounces on his 
part all the obligations of the contract. 
That is the ground in which it is said in 
Jonassohn v. Young (infra), that that 
case may be supported." And Keat- 
ing, J., said, "It is not a mere refusal 
or omission of one of the contracting par- 
ties to do something which he ought to 
do that would justify the other in repudi- 
ating the contract, but there must be an 
absolute refusal to perform his part of 
the agreement. Non-payment is an ele- 
ment. But looking at the circumstances 
of the case — a rising market, a failure 



to deliver the iron according to the con- 
tract, and a refusal to pay for the iron 
delivered, not only accompanied by re- 
monstrances but with a request to the 
seller to fix a day for the delivery of cer- 
tain quantities — I do not think they 
show an intention on the part of the 
plaintiffs to abandon the contract. As 
upon the facts there appears to have 
been not only no absolute refusal to per- 
form the contract by the plaintiffs, and 
what is more important, no evidence of 
inability on their part to perform it, I 
think the defendant had no right to treat 
the contract as rescinded." 

In Ex parte Chalmers, Law Rep. 8 
Chan. App. 293, it was held that where 
the contract was to deliver three hundred 
and thirty tons of bleaching powder, to 
be delivered thirty tons per month, pay- 
ment to be made in cash fourteen days 
after each delivery, though the vendor 
might, after a partial delivery, refuse to 
deliver any more under the contract, 
upon the vendee's notifying him of his 
insolvency, until the instalments due for 
the part deliverd had been paid by the 
insolvent vendee, yet neither the non- 
payment of one month's instalments by 
the latter, nor his bankruptcy alone 
would entitle the vendor to rescind the 
contract. Mbllish, L. J., said during 
the case, ' ' I admit that the mere non- 
payment of the price of the November 
instalment did not of itself give a right 
to the vendor to refuse to perform the 
contract ; and I agree with what was said 
by Ckompton, J., in Griffiths v. Perry, 
(1 E. &E. 689), that the mere fact of 
the insolvency of the purchaser did not 
put an end to the contract. It would 
certainly be very unfair if it had that 
effect ; for if the insolvent had any bene- 
ficial contracts remaining, it would be 
hard on him, as well as on his creditors 
if they should not have the benefits of 
those contracts." This case was fol- 
lowed in Morgan v. Bain, Law Rep. 
10 C. P. 25, in which, under similar 
facts, Keating, J., said, "Neither the 
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insolvency of the purchaser nor any other 
of the circumstances of the case, would 
have that effect" (t. e., the dissolution of 
a contract to deliver two hundred tons 
of iron, to be delivered twenty-five tons 
per month, at 5l. per ton), and Brett, 
J., said, " If there be no insolvency, the 
defendants could not have resisted mak- 
ing a delivery in May, on the ground 
that the plaintiffs had not insisted on any 
delivery in April, and would not have 
been ready to take delivery or pay the 
price of the iron, if the defendants had 
insisted on delivering. That was de- 
cided in Freeth v. Burr, supra. ' ' 

Observe, also, the bearing of the 
American cases. It was held in McCul- 
loch v. Scott, 13 B. Mon. 172, that re- 
taining property and using it after refusal 
of tender in rescission is a waiver of the 
right to rescind. 

In Miner v. Bradley, 22 Pick. 457, 
the court said there can be no rescission 
for partial delivery, if the part delivered 
is retained ; nor if more of the article is 
used than is necessary to test the article, 
as being in accordance with the war- 
ranty ; Mayer v. Dwinell, 29 Vt. 298. 
Until a redelivery on an exchange no 
right of action arises as for a rescission : 
Norton v. Young, 3 Greenl. 30 ; Rutter 
v. Blake. 2 Har. J. 353. Rescission 
must be in toto to restore the parties to 
their original condition : Buchenau v. 
Homey, 12 111. 336 ; Junkinev. Simpson, 
14 Me. 364 ; Shields v. Pettee, 2 Sanf. 
262 ; Fisher v. Conant, 3 E. D. Smith 
199. 

In many cases the breach of an impor- 
tant contract has been held compensable 
in damages, where the rescission has 
been sought before any performance, and 
thence not entitling the parties to re- 
scind. Thus in Bettini v. Gye, 4 L. R. 
Q. B. Div. 183, plaintiff, an Italian 
singer, had agreed to give a certain num- 
ber of concerts, and to be in London for 
the purpose of rehearsal, six days before 
the first concert ; and the question was 
whether plaintiffs absence for four of the 



six days entitled defendant to rescind, 
the plea alleging that it was necessary 
that the rehearsals should have been at- 
tended during those days. Held, by the 
Queen's Bench, Blackburn, J., giving 
the opinion, that the plaintiff could re- 
cover, the covenant being an independ- 
ent one, the breach of which was com- 
pensable in damages. 

The rule which the foregoing series 
of cases has very plainly laid down, is 
not altered by the fact that a different 
article has been substituted for what 
was sold, if part has been retained by 
the purchaser. Thus there cannot be a 
retention of so much as corresponds to 
the warranty and rescission as to the 
residue: Sigerson v. Barker, 15 Mo. 
101 ; Woodruff v. Peterson, 51 Barb. 
252 ; nor can the vendee rescind because 
the article was different from what was 
sold, if part be consumed : Lyon v. 
Bertram, 20 How. 149 ; Jemison v. 
Woodruff, 34 Ala. 143 ; nor for mere 
inferiority of quality to that stipulated 
for : Hoadley v. House, 32 Vt. 1 79. 

There can be no rescission even where 
the contract has been induced by fraud 
if the property received has been disposed 
of, though this was done before discovery 
of the fraud. The remedies are an 
action for the fraud, or a reduction of 
the price sued for : McCrillis v. Carlton, 
37 Vt. 139. 

This rule has been applied even where 
forged notes were given for the price. 
The vendor having sold the notes, the 
sale took away the right to rescind : 
Whitford v. Chace, 7 R. I. 322. 

So in Morse v. Brackett, 98 Mass. 205, 
the court held that there cannot be a 
partial rescission for fraud, or any other 
reason when part is retained. Here the 
retention was only of the bag having 
marks, which had contained the article. 

In the principal case there had been 
part performance of a severable contract, 
and the thing received had been paid for 
and consumed, and the court held that 
the fact that another article had been 
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substituted for that contracted for, did 
not give the right to rescind, but that 
the proper remedy was by set-off, or an 
action for damages. 

Had this substitution even been fraud- 
ulent, it could have made no difference. 
Tbunkey, J., said in the case : " True, 
a fraudulent delivery of one article for 
another authorizes rescission of an entire 
contract — perhaps would of a severable 
one, but not after the goods had been 
accepted, paid for and consumed." 

And this view is in accord with the 
English cases. In Clarice v. Dirfcson 
et a!., Ell., Bl. & Ellis 148, plaintiff had 
been induced by representations made 
by defendants to take shares in a copper 
mining company, and to pay deposits 
therefor. The mine was worked for 
three years and dividends were declared, 
plaintiff taking fresh allottments of 
shares in lieu thereof. The affair was 
wound up, and plaintiff for the first time 
discovered that the representations were 
false by which he was induced to make 
the contract, and that the dividends 
were also fraudulent. This action was 
brought to recover deposits paid for 
shares. Lord Campbell nonsuited the 
plaintiff. Crompton, J., said : "When 
you enunciate the proposition that a 
party has the right to rescind, you in- 
volve in it the qualification, if the state 
of things is such that he can rescind. 
If you are fraudulently induced to buy 
a cake you may return it, and get back 
the price, but you cannot both eat your 
cake and return your cake." The 
plaintiff replied that the dividends were 
in themselves fraudulent, and that it 
could not be said that this fresh fraud 
put the defendant in a better situation. 
Lord Campbell said: "For three 
years the plaintiff has had the chance of 
profit. Do you say that in the case 
put of the lottery ticket, you could re- 
turn it after it had turned up blank ?" 
Crompton, J., said further: "All 
remedy is not lost. He can no longer 
rescind the contract, which would work 



injustice, but he may bring an action on 
the deceit and recover his real damage." 
Erle, J., said: "The plaintiff cannot 
avoid the contract under which he took 
shares, because he cannot restore them 
in the same state as when he took them. ' ' 
Ceompton, J. , finally said : " When 
once it is settled that a contract induced 
by fraud is not void, but voidable at the 
option of the party defrauded, it seems 
to me to follow that when the party 
exercises his option to rescind the con- 
tract, he must be in a state to rescind ; 
i. e., he must be in such a situation as 
to be able to put the parties into their 
original state before the contract. * * * 
The plaintiff must rescind in toto, or not 
at all ; he cannot both keep the shares 
and recover the price." 

In Jonassolm v. Young, 4 B. & S. 
296, the plaintiff had agreed to sell 
and deliver as many of the plaintiff's 
gas coals, equal in quality to a cargo 
before shipped on trial, as one steam- 
vessel, to be sent by the defendant, could 
fetch in nine months from S. ; breach, that 
defendant refused to send the vessels to 
fetch the divers cargoes of coal ; plea, 
that before the breach the plaintiffs had 
broken the contract by not sending the 
gas coal equal to the cargo shipped, and 
unfit for defendant's purposes ; also, 
that the vessels sent had been detained 
an unreasonable time by the plaintiff. 
On demurrer both pleas were held bad. 
Weightman, J., said, in answer to 
the proposition that defendant could 
rescind when he discovered the inferi- 
ority of the coal: "But suppose the 
plaintiff intended in future to send such 
coal as was stipulated for ; ' ' and Cromp- 
ton, J., said : " The vice of the pleas 
is the same, that the breach goes only 
to part of the consideration." 

In the last case in England on the 
subject, Heilburt v. ffickson, L. R. 7 
C. P. Cas. 438, defendants, shoe manu- 
facturers in England, had contracted 
during the Franco-German war to supply 
the plaintiffs thirty thousand pairs of 
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army shoes, similar to a sample, to be 
delivered in weekly quantities ; quality 
to be approved before shipment ; payment 
in cash at time of delivery. Plaintiffs 
were London merchants. The shoes 
were sent to France and found to contain 
paper in the soles, and were rejected by 
the French authorities. An agreement 
was entered into by the plaintiffs and 
defendants that all those shoes should be 
sent back, which were found to contain 
paper, as they were not fit for a cam- 
paign, provided this occurred in large 
numbers. Finally, the plaintiffs threw 
up the contract, and sued for the profit, 
they might have made, if the shoes had 
been delivered according to the contract. 

The court held, that but for the sup- 
plemental agreement, the plaintiff could 
not have rejected the shoes after having 
dealt with them as their own property, 
though they could not discover the fraud 
except by cutting open and ruining the 
shoes. The plaintiffs were allowed to 
rescind, because the jury found that not 
only those shoes already delivered, but 
those ready to be delivered, were not 
equal to the sample, and that this could 
not be discovered by any inspection that 
could reasonably have been made. But 
the court did not imply that if the re- 
mainder of the shoes could have been 
delivered equal to the sample, that there 
could have been a recission. 

Brett, J., dissented from the opinion, 
but not from the judgment, on the 
ground that the plaintiffs having had no 
adequate means of inspection till the 
shoes were delivered and paid for, could 
rescind, after payment, if they exercised 
their option immediately on the discovery 
of the fraud. 

2. False Representations by 
Vendor. — It was decided in the prin- 
cipal case, that the evidence of a false 
statement by the vendor of the cost of 
the article sold, was not admissible. 

In Hemnter v. Cooper, 8 Allen (Mass.) 
334, it was held that an action for deceit 
in the sale of real estate cannot be sus- 
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tained by proof of fraudulent misrepre- 
sentations as to the price paid for it by 
the vendor. Chapman, J. , said : ' ' The 
representations of the vendor of real 
estate, to the vendee, as to the price 
which he paid for it, are to be regarded 
in the same light as representations as to 
its value ; a purchaser ought not to rely 
upon them, for it is settled that even 
when false, and uttered to deceive, they 
furnish no ground of action. See also 
Medbury v. Watson, 6 Mete. 246, and 
cases there cited. 

In Davis v. Meeker, 5 Johns. (N. Y.) 
354, the defendant had falsely asserted 
that he had been frequently offered by 
different persons $50 for a wagon, by 
reason of which plaintiff was induced 
to believe the wagon was worth that 
sum, whereas, it was not. Plaintiff had 
not tried the wagon. Held, no action 
lay for fraudulent misrepresentations. 

In Cronk v. Cole, 10 Ind. 485, a 
fraudulent misrepresentation as to the 
market price of grain, by the vendor at 
the time of the sale, will not entitle the 
vendee to rescind the contract in the 
absence of a warranty. 

3. Measure of Damage.— In the 
principal case, the court said that com- 
pensation is the true criterion for dam- 
ages in actions for breach of contract, 
and is ordinarily attained by taking the 
difference between the contract price and 
the market price at the time the contract 
ought to have been fulfilled, but this 
measure is not always sufficient. In 
such a case as the present one, the mea- 
sure of damage is determined by deduct- 
ing from the contract price the cost of 
delivery, including the royalty and the 
value of the coal as remained in place. 

4. Pleadings. — Non assumpsit — Set- 
off. — The court held that, under the 
plea of non assumpsit, the defendant is 
entitled to show anything, by reason of 
which, ex cequo et bono, the plaintiff ought 
not to recover. 

In a suit, therefore, on a severable con- 
tract for damages for non-acceptance of 
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a portion of the article contracted to be 
taken, under the plea of non assumpsit, 
evidence is admissible that, in the part 
performance another article was fraudu- 
lently substituted for that contracted for, 
and that the defendant thereby suffered 
injury, not as a set off, but to show that 
the plaintiff has no right to recover ; also, 
evidence may be admitted to show that 
the plaintiffs were not ready and willing 
to deliver. 

In this ruling in the principal case, 
the court were probably right. This 
form of traverse, the general issue 
' ' appears, ' ' says Stephen in his work 
on Pleading, p. 155, "to have been 
so called because the issue that it 
tenders, involving the whole declaration, 
or the principal part of it, is of a more 
general and comprehensive kind than 
that usually tendered by a common 
traverse. But as by the provisions of 
recent rules of court (Hill. Term, 4 Will. 
4), a more limited effect will hereafter 
be allowed to such issues than formerly, 



the term of the general issue will become 
less appropriate." This rule was, how- 
ever, never adopted in Pennsylvania, so 
that the evidence that may be offered 
under the plea of non assumpsit is as un- 
limited as it formerly was in England, 
and as the general issue is the most gen- 
eral kind of denial there is, of the plain- 
tiff's right of action, it would seem to 
follow that this evidence should have 
properly been admitted, because it cer- 
tainly does show the plaintiff had no 
right to recover. In England this, of 
course, might have been erroneous, and 
in those states where any such similar 
rule of pleading has been adopted. 
The general issue, in actions of tres- 
pass, however, had always a mueh more 
limited effect than in actions on the case, 
and therefore nothing could be shown 
under the general issue in an action of 
trespass, but a direct denial of the plain- 
tiff's allegation, all else must be specially 
pleaded. 

Arthur Biddle. 
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